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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

KINCAID GENERATION,L.L.C., )
)

Petitioner, )
)

v. ) PCB2006-62
) (CAAPP Permit Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
Illinois PollutionControl Board KathleenC. Bassi
100WestRandolphStreet. StephenJ. Bonebrake
Suite11-500 JoshuaR. More
Chicago,Illinois 60601 Kavita M. Pate!

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
Illinois PollutionControlBoard Chicago,Illinois 60606
JamesR. ThompsonCenter
Suite11-500
100 WestRandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICE that 1 havetodayfiled with the Office of theClerk of
theIllinois Pollution Control BoardtheMOTION FOREXTENSIONOFTIME TO
FILE RECORDof the Respondent,Illinois EnvironmentalProtectionAgency,acopyof
which is herewithservedupon the assignedHearingOffice andthe attorneyfor the
Petitioner.

Respectfullysubmittedby,

Sally C~er

AssistantCounsel

Dated: December1, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

KINCAID GENERATION,L.L.C., )
)

Petitioner,

)
v. ) PCB2 006-62

) (CAAPP PermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent )

MOTION FOR EXTENSIONOFTIME TO FILE RECORD

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthrougJ~its attorneys,pursuantto 35 111. Adm. Code

105.116andmovestheILLINOIS POLLUTION CONTROLBOARD (“Board”) for an

extensionof the time to file therecordof its determinationin the above-captionedmatter.

1. Petitionersfiled their Petitionwith theBoardon November3, 2005,

seekinga reviewof certainpermitconditionscontainedwithin the CleanAir Act Permit

Program(“CAAPP”) permitissuedto KincaidGeneration,L.L.C. (“Kincaid”) by the

Illinois EPA on September29,2005. Thepermit authorizedthe operationof an electrical

powergenerationfacility knownas the KincaidGeneratingStation. The facility is

located4 mileswestof Kincaid, Illinois on Route 104. Formalnoticeof theappealwas

serveduponthe Illinois EPAon November7, 2005.

2. On November17, 2005,theBoardacceptedKincaid’sPetitionfor

hearing.In addition,theBoardorderedtheRespondentto file the entirerecordof its

determinationwithin 30 daysof receiptof thePetition. If an extensionof timeto file the
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record would be soughtby the Respondent,the Board’s orderinstrtictedthat suchrequest

wasalsoduewithin 30 daysafter theIllinois EPAreceivedthe Petition.

3. The undersignedattorneyanda staffparalegalbecameinvolved with the

compilationof the administrativerecordrelating to Kincaid as earlyas mid-August2005

andsincethat time,mostof this attorney’sandthe staffparalegal’sresourceshavebeen

devotedto the compilationof this voluminousrecordandrelatedrecordspertainingto the

twentyCAAPP permitappealsinvolving otherelectricalpowergenerationfacilitiesin

the State. At thisjuncture,Kincaid’s recordconsistsgenerallyof five to six trial boxesof

material.Approximatelytwo to threeboxesareparticularto Kincaid alone,while three

otherboxesaremoreaptly characterizedas generalreferencematerialanddocuments

relevantto the decisionunderlyingthe issuanceof all twenty-oneCAAPP permitsto the

State’selectricalpowergenerationfacilities. The only remainingdocumentsto be

assembledandreviewedfor this recordpreparationgenerallyconsistsof severalhundred

miscellaneouselectronicmail messagesof Illinois EPA personnel. Some,but not all, of

theseemailsmaycontain informationthatwerereliedupon by the Illinois EPA in its

permit decision.

4. Theotherassignedattorney,RobbLayman,becameinvolved with the

compilationof the administrativerecordrelatingto this proceedingin November2005..

Due to the pressofotherpermitappealsbefore the UnitedStatesEnvironmental

ProtectionAgency’sEnvironmentalAppealsBoard(“EAB”) andenforcementcase

mattersunrelatedto thepresentappeal,Mr. Laymanwas generallyunableto assistin the

compilationof therecorduntil thispastmonth.
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5. Due to thesheermagnitudeof thedocumentationunderlyingthe Illinois

EPA’s permittingdecisionin thismatter andthe additionaltwentyCAAPPpermit

appeals,the Illinois EPAwasnot ableto compiletheentire administrativerecordon or

beforeDecember7, 2005. Counselexpectsthat thecompilationof therecordwill require

at leastan additionalsevendays. Beyondthispoint, the timingof the filing of the

administrativerecordwill likely be determinedby matterslargely outsideof counsel’s

control.

6. First, while counselfor the Illinois EPA hasobservedthat manypermit

appealsareof a typethatcould mostaptly bedescribedas “protectiveappeals”that do

notnecessarilyrequirethe filing of anadministrativerecord,it is counsel’sestimation

thatsomeof the collectivetwenty-oneappealspossessa muchgreaterlikelihood of

proceedingto hearing,thusnecessitatingthe filing of an administrativerecord. WhiLe

this caseis admittedlyat the earlieststageof litigation, thepermithngof this facility was

basedupon yearsof work by the Bureauof Air’s permittingengineersandcountless

communicationswith thisfacility andindustryrepresentativesatlarge. In addition,it is

alsotheillinois EPA’s perceptionthat theBoardmaynot wishto acceptvoluminous

administrativerecordsin this andall of theothercollectiveCAAPP appealsunlessit

appearsthat asettlementresolutioncannotbereached.

7. Second,the Illinois EPAdoesnot possessthe support-staffto makethe

necessarycopiesfor filing beforethe Board,the assignedHearingOfficer andopposing

counsel.For instance,if the Respondentwereto seekleavefrom theBoard for awaiver

of theapplicablecopyingrequirements,theRespondentwould still bemailing

approximatelytwenty-five to thirty trial boxesto the Boardfor Kincaidalone. This does
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not includethe five to six boxes thatwould berequiredfor both the HearingOfficer and

opposingcounsel. Due to these constraints,counselhasbeenresearchingthe possibility

of hiring an outsidecontractorto performthe requiredcopyingandlor screening.

However,the Stateis limited by furtherconstraints;for instance,theIllinois EPA must

first seekto employ a contractorthatholdsa Statecontractbeforeturning to a non-State

contractorfor copying services.While counselhaslocatedStatecontractorsthat would

bewilling to make10,000copiesoftendocuments,counselhasnot found a State

contractorwilling to makesevencopiesof thousandsof miscellaneoussizeddocuments,

8. Basedon theforegoing,the Illinois EPA formally requestsan extensionof

time to file its administrativerecordwith the Boardto adatedeterminedby theBoardto

beappropriateand/orconsistentwith anydecisionaldeadlinein this matter.

9. The grantof this extensionof the filing datewill ensurethat this

voluminousrecordis not needlesslyfiled but filed in the eventthat the matterdoesnot

settle. This will serveto limit the expenditureof constrainedStateresourceson a

potentiallyunnecessarycopyingjob. Moreover,this will furtherminimize anypotential

administrativeburdensassociatedwith themaintenanceandstorageof hundredsof trial

boxesfor thisappeal,togetherwith theothertwentyCAAPP appealsfor theBoard and

the assignedHearingOfficer. In addition,an extensionof this timeperiodwill not result

in anyhardshipor prejudiceto Petitioner.

4



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, DECEMBER 1, 2005

WHEREFORE,the Illinois EPA respectfullyrequeststhat theBoardgrantthis

Motion for Extensionof Time to File Recordto a datedeterminedby theBoardto be

appropriateand/orconsistentwith anydecisionaldeadlinein thismatter.

Respectfullysubmittedby,

ILLfl’401S ENVIRONMENTAL
PROTECTIONAGENCY,

• Air
Sally A/Carter
AssistantCounsel

Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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CERTIFICATE OF SERVICE

I herebycertify that on the 1~’dayof December2005, 1 did send,by electronic

mail with prior approval,the following instrumententitled MOTION FOR

EXTENSION OFTIME TO FILE RECORDto:

DorothyGunn,Clerk
Illinois Pollution Control Board
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

and atrue andcorrectcopyof the sameforegoinginstrument,by First ClassMail with
postagethereonfully paidanddepositedinto the possessionof the UnitedStatesPostal
Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
Illinois Pollution Control Board StephenJ. Bonebrake
JamesR. ThompsonCenter JoshuaR. More
Suite 11-500 KavitaM. Patel
100 WestRandolphStreet SchiffHardin,LLP
Chicago,Illinois 60601 6600 SearsTower

233 SouthWackerDrive
Chicago,Illinois 60606

~‘a11yC4er
AssistantCounsel




